




 
 

AN OPEN LETTER TO THE CITY OF SAN JOSÉ REGARDING 
THE PROPOSED “RESPONSIBLE CONSTRUCTION” ORDINANCE: 

A MISLEADING NAME FOR A MISGUIDED POLICY 
 
January 5, 2024 
 
The Honorable Matt Mahan   San Jose City Councilmembers  
Mayor, City of San José   City of San José 
200 East Santa Clara St., 18th Floor  200 East Santa Clara St., 18th Floor 
San José, CA 95113-1905   San José, CA 95113-1905 
 
Matt Loesch, P.E., Director   Nanci Klein, Director 
Department of Public Works   Office of Economic Development 
City of San José    City of San José 
200 East Santa Clara St.   200 East Santa Clara St. 
San José, CA 95113-1905   San José, CA 95113-1905 
 
  
Dear Mayor Mahan, Honorable Councilmembers, Director Loesch, and Director Klein:   

 
On December 12, 2023, the City Council directed Staff to consider revisions to a proposed 
Ordinance amending Title 24 of the San José Municipal Code to further regulate development in 
the City by requiring building officials to withhold a certificate of occupancy from private 
owners when any contractor, subcontractor, or supplier are subject to an unpaid final wage theft 
judgment.  The only exceptions would be for projects less than 10,000 square feet, projects 
otherwise subject to prevailing wage requirements, and projects subject to a project labor 
agreement.     
 
The name of this proposed regulation, which is being pushed by organized labor in a transparent 
attempt to force every new non-exempt private development in the City to hire only union labor, 
is the so-called “Responsible Construction Ordinance.” But the policy, if adopted, would be 
anything but responsible governance.  As a group of concerned owners, developers, contractors, 
and subcontractors (many of which are signatory to collective bargaining agreements and whose 
workers are union members), we write collectively to urge the City to reject the Ordinance. 
 
The reasons for our concern are numerous, but can be summarized as follows. Staff in the City’s 
Office of Equality Assurance are already working to diligently enforce the City’s wage policies, 
and recent changes in state law already criminalize wage theft and make contactors responsible 
for the unpaid wages of their subcontractors. The information retained by the Department of 
Industrial Relations confirms that unresolved wage theft claims in Santa Clara County are not a 
problem on the large construction projects that organized labor has targeted.  Rather, almost all 
unresolved wage theft judgments occur on smaller residential projects, where day laborers and 
undocumented workers are hired without receiving minimum wage or the protection of worker’s 
compensation insurance.  If organized labor and the City are honestly concerned about 
addressing wage theft from vulnerable workers, they would remove the exceptions in the 
proposed Ordinance for smaller construction projects and apply the new law equally to all 
construction projects, commercial and residential alike.  
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Put simply, unpaid wage theft judgments on large construction projects in San Jose are not the 
crisis that local trade councils falsely represent it to be.  The real economic crises facing San Jose 
are the high costs of construction and the ever-expanding set of regulations that disincentive 
development and stifle attempts to address homelessness by making our City the most expensive 
in Northern California to build affordable housing. The City is aware of these problems, and 
developers and contractors are already on record regarding the impact that rising construction 
costs and the slow-down in development has already had on labor. As recently reported in the 
Mercury News, “The fewer projects, the less labor there is . . . The less labor there is, the fewer 
projects there are. That death spiral is going on.”1    
 
Given these existing economic challenges, allowing organized labor to use the City to impose 
more regulation on development is the wrong approach and threatening owners and contractors 
with withholding certificates of occupancy will have negative and unintended consequences on 
the workers that organized labor claims it wants to protect: 
 

• The Ordinance will further disincentivize growth and development in the City. As 
written, the proposal makes every owner and their general contractors on non-exempt 
projects strictly liable for paying the wage theft judgments of any lower-tier 
subcontractor or supplier on their projects – even when the wage theft occurred on 
previous projects for different owners or different general contractors on projects located 
outside of the City, or even out of the state.  In fact, the Ordinance imposes new fines and 
penalties. This result is not only unfair, and but when presented with this additional 
liability, developers may simply choose to build their projects elsewhere.  
 

• The Ordinance will inadvertently hurt small and Disadvantaged Business 
Enterprises. Faced with the requirement of having to pay for the wage judgments of the 
subcontractors and suppliers on prior projects, general contractors will avoid hiring small 
and Disadvantage Business Enterprises (i.e., women, minority, and veteran owned 
businesses), who cannot demonstrate a long track record of financial stability.   
 

• Wage theft on large construction projects is not the problem. Proponents of the 
Ordinance will point to the egregious events at the Silvery Towers project and statewide 
statistics about wage theft as the justification for additional regulation. But these claims 
are disingenuous. The perpetrator of the atrocities at Silvery Towers, which occurred 
more than four years ago, is now in jail.  And we challenge proponents of the Ordinance 
to provide support for their claim that wage theft is a continuing problem on large 
construction projects in San Jose. In fact, the data collected by the Department of 
Industrial Relations, which we have included as Attachment A, shows that the opposite is 
true.  Of the 89 total wage judgments in all of Santa Clara County, most are wage 
misclassification issues, not wage theft cases such as the Silvery Towers project. Even so, 
the majority of these claims are resolved, and almost all of the remaining open cases are 
against individuals and small contractors on residential projects.  Again, if the City and 

 
1 Greshler, Gabriel. “’Death Spiral’: It’s getting obscenely expensive to build housing in San 
Jose.” The Mercury News, 26 October 2023, https://www.mercurynews.com/2023/10/26/death-
spiral-its-getting-obscenely-expensive-to-build-housing-in-san-jose/. 
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organized labor are honest about their claims of wanting to address wage theft, the 
Ordinance should not exempt small, residential projects, where most labor law violations 
occur.  
 

• State law already addresses wage theft.  California’s mechanic’s lien laws already 
make owners liable for the wage claims of unpaid workers. Similarly, Labor Code 
sections 218.7 and 218.8 make general contractors liable for their subcontractor’s and 
supplier’s failure to pay wages on their projects. And Penal Code section 487m already 
makes wage theft, including minimum wage violations, failing to pay overtime, and 
failing to provide accurate and itemized wage statements, a crime. This proposed 
Ordinance is not only unneeded, but goes too far. It makes owners and contractors in San 
Jose liable for wage violations of subcontractors and suppliers on previous projects done 
for different owners and general contractors in other cities and other states. Those intent 
on committing these wage crimes will not be deterred by the Ordinance, and making 
innocent owners and contractors pay for these crimes committed by others raises serious 
constitutional and other due process concerns.  If adopted, the City should expect years of 
litigation regarding enforcement of this new regulation, and the City and Staff should 
pause to consider the legal challenges outlined in the letter from counsel included as 
Attachment B. 
 

• The Ordinance itself is poorly drafted and would need to be substantially revised.  
The problems with the proposed Ordinance are simply too numerous to list here.  But we 
have included as Attachment C a lengthy copy of the Ordinance with detailed annotations 
of all of the issues that the City and Staff should consider.  The definitions of 
“contractor” and “subcontractor” will make developers strictly and vicariously liable for 
the wage claims of suppliers and their office staff, including people who never set foot on 
the project or perform any work in San Jose. Even the term “wage theft judgment” is not 
a uniformly accepted or defined term.  Owners, contractors, and City Staff have no way 
to protect themselves or to find “wage theft judgments” in other jurisdictions. Wage theft 
is also a different concern than wage misclassification cases—but the Ordinance ignores 
Developers and contractors in San Jose will become the target of unscrupulous plaintiff 
class-action attorneys, who will use the threat of the City withholding certificates of 
occupancy to force the payment of disputed or otherwise frivolous wage claims. 
 

• Even union contractors oppose the Ordinance. Many of the largest general contractors 
building in the City are signatory to collective bargaining agreements and their workers 
are union members.  Although they recognize and applaud efforts to protect laborers from 
wage theft, they oppose this proposed Ordinance because they recognize the unintended 
consequences that it will have on further disincentivizing development and growth in the 
City.  
 

The “Responsible Construction” Ordinance is a misleading name for bad governance. With all of 
the economic challenges facing development in San Jose, the City should reject this unnecessary 
and misguided regulation.  
 
cc: Nora Frimann, City Attorney 
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We oppose the City’s adoption of the proposed Responsible Construction Ordinance. 

Gary Filizetti, President    Mark Tersini, Principal 
Justine Pereira, Secretary    KT URBAN 
DEVCON CONTRUCTION, INC. 

________  ______________________________ 
Brock Hill, Vice President    Case Swenson, President/CEO 
PREMIER RECYCLE COMPANY   SWENSON 
 
 
 
______________________________  ____________ 
William B. Baron, Managing Partner   Todd Trekell, Development Manager 
BRANDENBURG PROPERTIES   HUNTER PROPERTIES, INC. 

__________  ______________________________ 
Megan Toeniskoetter, CEO    John Ball, Commercial Builder, Retired 
TOENISKOETTER CONSTRUCTION, INC.      

_______ 
Patricia Saucedo     James Salata, President 
BIA|BAY AREA     GARDEN CITY CONSTRUCTION 
 

_____________ 
Mike Walsh, Projects Director   Dave Edgar, President & CEO 
URBAN CATALYST     IRON CONSTRUCTION, INC. 
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 89Total Records:

 1/4/2024Search Date:

Once the judgment is issued, the judgment balance is shown as due in the Labor Commissioner’s records. This amount does*Disclaimer: 
not reflect post-judgment interest, costs or other amounts that may be added to the judgment after issuance. Furthermore this does not
reflect any payments that may have been made since the judgment was issued. Defendants often make payments to claimants directly
without the knowledge of the Labor Commissioner's Office. Thus judgments shown as open/unpaid may have been paid in whole or in part.

Filter Applied:

County : 
Santa Clara

 Naics Code : 
23

 Judgment Entry Date : 
judgmentEntryFromDate : 5 / 1 / 2019 
judgmentEntryToDate : 1 / 4 / 2024

Labor
Code

§
2810.4

Judgment
Name

Judgment Status Court Defendant/Employer Name Primary Address Judgment
Total*

J-90854 Open/Unpaid

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

Ricardo Rodriguez, an Individual
305 88TH ST APT 4

DALY CITY CA
94015-1720

$
31,672.73

J-90850 Open/Unpaid

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

Quartz Construction, a California
Corporation

2909 NIEMAN BLVD
SAN JOSE CA 95148

$
31,380.23

J-90468 Open/Unpaid

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

Francisco Javier Morales
Marques,

9252 SEVERANCE ST
GILROY CA
95020-7267

$
11,378.90
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Labor
Code

§
2810.4

Judgment
Name

Judgment Status Court Defendant/Employer Name Primary Address Judgment
Total*

J-90527 Open/Unpaid

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

DARL WATSON, an individual
dba CBS Electrical,

8162 POWER INN RD
UNIT 101

SACRAMENTO CA
95828-6731

$
24,683.10

J-90529 Open/Unpaid
Santa Clara County

Recorder
Garzon Leovardo Garcia, an

Individual

1900 CALIFORNIA ST
APT 3 MOUNTAIN
VIEW CA 94040

$ 8,719.28

J-88826 Open/Unpaid

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

JOHNNY TRUNG HUA, an
individual

6242 NAVAJO RD
WESTMINSTER CA

92688

$
10,121.52

J-88825 Open/Unpaid

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

FM Builders, Inc., a California
Corporation

6242 NAVAJO RD
WESTMINSTER CA

92683

$
11,511.78

J-88527 Open/Unpaid

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

Elite Rooter Peninsula, Inc., a
California Corporation

3000 BUNSEN AVE
STE B VENTURA CA

93003-7639
$ 2,195.50

J-88450 Open/Unpaid

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

ELITE ROOTER SAN JOSE,
INC., a California Corporation

20 N AVIADOR ST STE
C CAMARILLO CA

93010-8398
$ 4,290.21
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Labor
Code

§
2810.4

Judgment
Name

Judgment Status Court Defendant/Employer Name Primary Address Judgment
Total*

J-87631
Closed-Claimant

Judgment

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

Anthem Green Developers, Inc.,
a California Corporation

13605 SURREY LN
SARATOGA CA 95070

$
14,014.64

J-87593 Open/Unpaid

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

Advantage Asphalt, a General
Partnership

PO BOX 1393 SAN
MARTIN CA 95046 $ 4,500.00

J-87593 Open/Unpaid

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

Reggie Jeffery Stanley, an
Individual dba Advantage

Asphalt

15200 Monterey Road
San Martin CA 95046

$ 4,500.00

J-87593 Open/Unpaid

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

Richard Harry Wasso, dba
Advantage Asphalt

15200 Monterey Road
San Martin CA 95046 $ 4,500.00

J-86937 Open/Unpaid

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

Gabriel Huitron,
10981 EDGEMONT DR
SAN JOSE CA 95127

$
24,412.74
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Labor
Code

§
2810.4

Judgment
Name

Judgment Status Court Defendant/Employer Name Primary Address Judgment
Total*

J-86866 Open/Unpaid

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

Rosendo Villareal, an individual,
13 San Felipe So. San
Francisco CA 94080

$
10,701.25

J-86309
Closed-Claimant

Judgment

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

UNITED STATES
CONTRACTORS

CORPORATION, a California
Corporation

1276 AUTO PARK
WAY #305D

ESCONDIDO CA
92029

$ 7,508.06

J-86311
Closed-Claimant

Judgment

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

LEONARDO CONTRERAS, an
Individual

1650 LINDA VISTA DR,
SUITE 211 SAN

MARCOS CA 92078
$ 7,187.29

J-85694
Closed-Claimant

Judgment

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

DAVID FORKOSH, an Individual
14151 CHANDLER
BLVD SHERMAN
OAKS CA 91401

$
15,118.65

J-85472
Closed-Claimant

Judgment

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

HELPIE KITCHEN & BATH
SUPPLIER LLC, a Limited

Liability Company

14151 CHANDLER
BLVD SHERMAN
OAKS CA 91401

$
15,118.66
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Labor
Code

§
2810.4

Judgment
Name

Judgment Status Court Defendant/Employer Name Primary Address Judgment
Total*

J-85834 Open/Unpaid

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

Tim Michael Facciolla, an
Individual

20638 CLEO AVE
CUPERTINO CA 94014

$
17,221.59

J-85830 Open/Unpaid

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

Tim Michael Facciolla, an
Individual

20638 CLEO AVE
CUPERTINO CA 94014

$
17,302.38

J-85829 Open/Unpaid

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

Tim Michael Facciolla, an
Individual

20638 CLEO AVE
CUPERTINO CA 94014

$
18,113.90

J-85826 Open/Unpaid

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

Tim Michael Facciolla, an
Individual

20638 CLEO AVE
CUPERTINO CA 94014

$
22,050.78

J-85810 Open/Unpaid

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

Tim Michael Facciolla, an
Individual

20638 CLEO AVE
CUPERTINO CA 94014

$
14,684.31
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Labor
Code

§
2810.4

Judgment
Name

Judgment Status Court Defendant/Employer Name Primary Address Judgment
Total*

J-85836 Open/Unpaid

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

Tim Michael Facciolla, an
Individual dba Whitehorse

Builders

20638 CLEO AVE
CUPERTINO CA 94014

$
22,702.92

J-85577
Closed-Claimant

Judgment

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

Garzon Leovardo Garcia, an
Individual

1900 CALIFORNIA ST
APT 3 MOUNTAIN
VIEW CA 94040

$
15,036.32

J-85456
Closed-Claimant

Judgment

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

The Assemblers, LLC, a
California limited liability

company

407A PARADISE RD
PRUNEDALE CA

93907
$ 6,007.50

J-84950 Open/Unpaid

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

Magdonal Antonio Palacios, an
Individual

1639 E 88th ST LOS
ANGELES CA
90002-1315

$
41,931.31

J-84948 Open/Unpaid

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

CSI Building, Inc., a California
Corporation

261 E COLORADO
BLVD # 212

PASADENA CA
91101-6131

$
34,431.31
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Labor
Code

§
2810.4

Judgment
Name

Judgment Status Court Defendant/Employer Name Primary Address Judgment
Total*

J-84944 Open/Unpaid

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

CAL Structure, Inc., a California
Corporation

3579 E. Foothill Blvd.,
Suite 426 Pasadena CA

91107

$
34,431.31

J-84945 Open/Unpaid

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

Adrien Vincent Severo, an
Individual / Agent CAL Structure,

Inc., a California Corporation

261 E COLORADO
BLVD # 212

PASADENA CA
91101-6131

$
32,315.45

J-84876
Closed-Claimant

Judgment

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

Hector Rodriguez, an Individual /
Agent, H&R Cable Contractors
LLC, a Florida Limited Liability

Company

3766 METRO PKWY #
533 FT MYERS FL

33916-7493

$
14,496.43

J-84875
Closed-Claimant

Judgment

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

H&R Cable Contractors LLC, a
Florida Limited Liability

Company

3766 METRO PKWY
APT 533 FT MYERS FL

33916-7493

$
14,645.37

J-83136 Open/Unpaid

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

Sergio Arturo Aguilar Castillo, an
Individual

844 CHARCOT AVE
SAN JOSE CA

95131-2210

$
25,323.65
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Labor
Code

§
2810.4

Judgment
Name

Judgment Status Court Defendant/Employer Name Primary Address Judgment
Total*

J-83137 Open/Unpaid

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

Plumbing Tech Repipe
Specialists, Inc., a California

Corporation

844 CHARCOT AVE
SAN JOSE CA

95131-2210

$
33,731.70

J-83135 Open/Unpaid

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

Laura Yamila Valdez Miranda,
an Individual

3679 El Grande Dr. San
Jose CA 95132

$
17,530.67

J-83132 Open/Unpaid

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

Plumbing Tech Repipe
Specialists, Inc., a California

Corporation

844 CHARCOT AVE
SAN JOSE CA

95131-2210

$
25,323.65

J-83138 Open/Unpaid

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

Sergio Arturo Aguilar Castillo, an
Individual

844 CHARCOT AVE
SAN JOSE CA

95131-2210

$
33,731.70

J-83139 Open/Unpaid

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

Laura Yamila Valdez Miranda,
an Individual

3679 El Grande Dr. San
Jose CA 95132

$
22,710.73
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Labor
Code

§
2810.4

Judgment
Name

Judgment Status Court Defendant/Employer Name Primary Address Judgment
Total*

J-83128 Open/Unpaid

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

Plumbing Tech Repipe
Specialists, Inc., a California

Corporation

844 CHARCOT AVE
SAN JOSE CA

95131-2210

$
22,425.79

J-83152
Closed-Claimant

Judgment

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

Laura Yamila Valdez Miranda,
an Individual

3679 EL GRANDE DR
SAN JOSE CA

95132-3117

$
51,489.55

J-83151
Closed-Claimant

Judgment

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

Sergio Arturo Aguilar Castillo, an
Individual

844 CHARCOT AVE
SAN JOSE CA

95131-2210

$
63,130.52

J-83150
Closed-Claimant

Judgment

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

Plumbing Tech Repipe
Specialists, Inc., a California

Corporation

844 CHARCOT AVE
SAN JOSE CA

95131-2210

$
63,130.52

J-83131 Open/Unpaid

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

Anthoni Castillo,
844 CHARCOT AVE

SAN JOSE CA
95131-2210

$
19,521.94
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Labor
Code

§
2810.4

Judgment
Name

Judgment Status Court Defendant/Employer Name Primary Address Judgment
Total*

J-83130 Open/Unpaid

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

Adrian Alfaro Ortiz, an Individual
1540 HAVANA DR SAN

JOSE CA 95122
$

19,521.94

J-83129 Open/Unpaid

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

Laura Yamila Valdez Miranda,
an Individual

3679 El Grande Dr. San
Jose CA 95132

$
19,521.94

J-78467
Closed-Claimant

Judgment

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

DISTINCTIVE CONTRACTORS
CORPORATION, a California

Corporation

4170 S DECATUR
BLVD STE C4 LAS

VEGAS NV 89103-5863

$
31,838.45

J-78465 Open/Unpaid

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

DISTINCTIVE CONTRACTORS
CORPORATION, a California

Corporation

4170 S DECATUR
BLVD STE C4 LAS

VEGAS NV 89103-5863

$
21,498.66

J-78463 Open/Unpaid

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

DISTINCTIVE CONTRACTORS
CORPORATION, a California

Corporation

4170 S DECATUR
BLVD STE C4 LAS

VEGAS NV 89103-5863

$
32,645.57
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Labor
Code

§
2810.4

Judgment
Name

Judgment Status Court Defendant/Employer Name Primary Address Judgment
Total*

J-79919 Open/Unpaid

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

Delucchi Electric Inc., a
California Corporation

1884 PANDORA DR
SAN JOSE CA

95124-1647

$
127,360.32

J-79904
Closed-Claimant

Judgment

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

Juan Carlos Jimenez, an
Individual

130 LEWIS RD STE 8
SAN JOSE CA 95111

$
56,557.16

J-79903
Closed-Claimant

Judgment

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

Ameca Electric & Network Inc, a
California Corporation

130 LEWIS RD STE 8
SAN JOSE CA 95111

$
133,459.37

J-79456
Closed-Claimant

Judgment

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

Darl Watson, an Individual dba
CBS Electrical

8162 POWER INN RD
APT 101

SACRAMENTO CA
95037

$ 5,148.52

J-79405
Open - Partial

Payment/Satisfaction

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

Richard De Jesus, an Individual
212 DALE DR SAN

JOSE CA 95127
$ 8,057.94
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Labor
Code

§
2810.4

Judgment
Name

Judgment Status Court Defendant/Employer Name Primary Address Judgment
Total*

J-79201 Stayed - Bankruptcy

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

RICHARD ALAN PIERCE, an
Individual

18630 WITHEY RD
MONTE SERENO CA

United States
95030-4148

$
15,851.40

J-78808
Closed-Claimant

Judgment

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

Hector Javier Flores-Napoles,
an Individual

1864 SUMATRA AVE
SAN JOSE CA 95122

$
11,468.23

J-79188
Closed-Claimant

Judgment

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

Reza Tabdili, an Individual /
Agent, RST Installations, a

California Corporation

22351 PINEGLEN
MISSION VIEJO CA

92692
$ 6,830.95

J-79187
Closed-Claimant

Judgment

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

RST Installations, a California
Corporation

22351 PINEGLEN
MISSION VIEJO CA

92692
$ 7,147.16

J-78757 Open/Unpaid

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

Plumbing Tech Repipe
Specialists, Inc., a California

Corporation

844 CHARCOT AVE
SAN JOSE CA

95131-2210

$
29,808.23
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J-78758 Open/Unpaid

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

Laura Yamila Valdez Miranda,
an Individual

3679 El Grande Dr. San
Jose CA 95132

$
18,501.21

J-78759 Open/Unpaid

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

Adrian Alfaro Ortiz, an Individual
1540 HAVANA DR SAN

JOSE CA 95122
$

18,501.21

J-78805 Open/Unpaid

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

Gabriel Macedo Castillo, an
Individual

2086 LUCRETIA AVE
APT 306 SAN JOSE

CA 95122
$ 9,910.87

J-78760 Open/Unpaid

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

Anthoni Castillo,
844 CHARCOT AVE

SAN JOSE CA
95131-2210

$
18,501.21

J-78464 Open/Unpaid

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

GERARDO PADILLA, an
Individual

1345 MORNING SUN
WAY LAS VEGAS NV

89110-2020

$
21,498.66
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J-78462 Open/Unpaid

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

GERARDO PADILLA, an
Individual

1345 MORNING SUN
WAY LAS VEGAS NV

89110-2020

$
32,645.57

J-78466
Closed-Claimant

Judgment

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

GERARDO PADILLA, an
Individual

1345 MORNING SUN
WAY LAS VEGAS NV

89110-2020

$
31,838.45

J-78470
Closed-Claimant

Judgment

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

Benjamin Orejel, an Individual
530 Neil Dr. Yuba City

CA 95993
$

19,579.24

J-78482
Closed-Claimant

Judgment

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

Modern Developers, Inc., a
California Corporation

530 Neil Dr Yuba city
CA 95993

$
62,421.19

J-78483
Closed-Claimant

Judgment

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

Benjamin Orejel, an Individual
530 Neil Dr. Yuba City

CA 95993
$

46,808.24
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J-78469
Closed-Claimant

Judgment

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

Modern Developers, Inc., a
California Corporation

530 Neil Dr Yuba city
CA 95993

$
20,702.13

J-63520
Closed-Claimant

Judgment

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

Spectrum Painting & Decorating,
Inc., a California Corporation

1325 HOWARD
AVENUE, #336

BURLINGAME CA
United States
94010-4212

$ 9,184.98

J-78111 Open/Unpaid

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

L.A.R. Builders Inc., a California
Corporation

4655 Bolero Dr. SAN
JOSE CA 95111

$
20,995.55

J-77662
Closed-Claimant

Judgment

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

Jesus Gomez, an Individual
1045 S 11TH ST SAN

JOSE CA 95112 $ 7,027.03

J-76430
Open - Partial

Payment/Satisfaction

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

Shad Joseph Gibson,
860 Airport Blvd Ste F
Moss Beach CA 94038

$ 4,162.60
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J-75943 Open/Unpaid

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

Gabriel Macedo Castillo, an
Individual

2086 LUCRETIA AVE
APT 306 SAN JOSE

CA 95122

$
12,988.85

J-74812 Closed - Satisfied

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

Aria Build & Construction, Inc., a
California Corporation

1245 S. WINCHESTER
BLVD., SUITE 313 SAN

JOSE CA 95128
$ 2,272.76

J-74808 Open/Unpaid

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

Jesus Fong, an Individual
755 BOGETTI LN

TRACY CA 95376-7920
$ 9,859.73

J-74392 Closed - Satisfied

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

Sunternal Construction Inc,
formerly known as Bay Sun
Energy Inc, a ., a California

Corporation

5671 SANTA TERESA
BLVD STE 105 SAN

JOSE CA 95123
$ 5,969.08

J-74056
Closed-Claimant

Judgment

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

David Tinsley, an Individual
886 RUBICON TRAIL S

LAKE TAHOE CA
96150-2829

$
12,767.81
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J-72786
Open - Partial

Payment/Satisfaction

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

Chun Ki Kim, an Individual
360 Meridian St. #221
San Jose CA 65126

$ 5,225.00

J-73741
Closed-Claimant

Judgment

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

S & L BUILDING DESIGNS, a
California Corporation

2512 TOCANTINS ST
BAKERSFIELD CA

93313

$
13,221.47

J-72920 Open/Unpaid

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

Next Level Data, Telephone &
Electrical Systems, Inc., a

California Corporation

4000 PIMLICO DR STE
114-115 PLEASANTON

CA 94588

$
11,897.61

J-72922 Open/Unpaid

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

Leo Jimenez, an Individual
4000 PIMLICO DR #

114-115 PLEASANTON
CA 94588

$
10,243.33

J-70376 Open/Unpaid

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

William Adair Hurt, an Individual,
a.k.a. Veh plate # 926959

140 ASTER WAY E
PALO ALTO CA 94303

$ 7,271.24
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J-70946
Closed-Claimant

Judgment

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

Sergio Arturo Aguilar Castillo, an
Individual Anthoni Castillo,

844 CHARCOT AVE
SAN JOSE CA

95131-2210

$
47,536.09

J-70944
Closed-Claimant

Judgment

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

Plumbing Tech Repipe
Specialists, Inc., a California

Corporation

844 CHARCOT AVE
SAN JOSE CA

95131-2210

$
47,536.09

J-68999
Closed-Claimant

Judgment

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

Daniel K Castillo, an Individual
Agent of Castillo’s Plumbing &

Design Inc, a California
Corporation

1720 Hester Ave San
Jose CA 95128

$
12,078.88

J-68999
Closed-Claimant

Judgment

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

Castillo’s Plumbing & Design
Inc, a California Corporation

1720 Hester Ave. San
Jose CA 95128

$
12,078.88

J-66078
Closed-Claimant

Judgment

California Superior
Court, County of

Santa Clara,
Downtown Superior

Court

Five Star Windows, Inc., a
California Corporation

1450 DELL AVE STE C
CAMPBELL CA 95008

$
10,917.23
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mandatory duty of the city and that the city could be held liable for its failure to issue a 
Certificate of Occupancy. 

The Ordinance would conflict with this property right by allowing a single wage 
complaint (which may have originated years ago in another city or state) to delay or prevent the 
issuance of a Certificate of Occupancy, thereby depriving the owner of this fundamental 
property right without due process of law. The Takings protection of the California and U.S. 
Constitution focuses on whether the government has in effect appropriated private property 
without either due process of law or just compensation. See, e.g., Koontz v. St. Johns River Water 
Mgmt. Dist. (2013) 570 U.S. 595; Ehrlich v. City of Culver City, (1996) 12 Cal. 4th 854. 
 
 Even a temporary denial or delay of a Certificate of Occupancy would deprive a San 
Jose property owner of the use of their land because the Certificate of Occupancy enables a 
property owner to obtain tenants and otherwise legally occupy the structures on their site. 
Such a temporary taking, which could occur under the Ordinance through the delay of 
issuance of a Certificate of Occupancy, would require compensation. See First English 
Evangelical Lutheran Church v. County of Los Angeles (1987) 482 U.S. 304 (City must 
compensate property owner for temporary loss of use of land due to regulatory taking). 
Furthermore, this taking of property would occur without prior due process.  And the “post-
deprivation” due process in the Ordinance, through an ill-defined appeal process, could take 
many months.  In practice, the owner would be forced to satisfy any unpaid claims in order to 
get their Certificate of Occupancy.   

The Ordinance is clearly designed so that its complexity and possible draconian 
consequences will induce owners to enter into Project Labor Agreements. For example, the 
Ordinance requires the owner to affirm under penalty of perjury that neither they nor any 
contractor or subcontractor have any unpaid wage theft judgments or have committed certain 
Labor Code violations.  This is knowledge a typical owner would have no way of obtaining. 
In fact for a large corporate owner, it would be unlikely that the owner itself has no such 
claimed violations.  The unreasonableness of requiring such information is shown by the 
City’s treatment of its own contracting practices.  In that regard, we note that less than a year 
ago the City weakened its own Wage Theft Prevention Policy because the old Policy’s 
mandatory disqualification criteria were unworkable. As stated in a Staff memo to the Mayor 
and City Council dated March 6, 2023: “Staff has identified a low probability that a new 
request for proposals [for banking services] will identify a competitive pool of respondents 
where all would have clean wage theft records.”  

 The City cannot directly mandate Project Labor Agreements on private construction 
projects.  Such direct interference in the private labor market is forbidden by the National 
Labor Relations Act.  See, e.g., Chamber of Commerce v. Brown (2008) 554 U.S. 60; 
Machinists v. Wisconsin Emp. Rel. Comm’n (1976) 427 U.S.132.   Following this authority, 
for example, a Federal Court held that a city cannot require implementation of a Project Labor 
Agreement as condition to a project’s receipt of favorable tax treatment.  Associated Builders  
& Contractors v. City (2000) 108 F.Supp.2d 73.  And it is well-established law that a city 
cannot do indirectly what it is forbidden to do directly.  See Elrod v. Burns (1976) 427 U.S. 
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347 (“The denial of a public benefit may not be used by the government for the purpose of 
creating an incentive enabling it to achieve what it may not command directly.”) 

In addition, there are substantive limitations on legislative measures that prevent 
government from enacting legislation that is arbitrary or lacks a reasonable relation to a 
proper legislative purpose. For this Ordinance, there is an insufficient nexus between a San 
Jose property owner’s development and a wage claim that could have arisen years ago in 
another locality outside the City or State on a completely different project. There is no 
reasonable relationship between the wage claim payment and the public impact of the 
development in San Jose. Denying a Certificate of Occupancy to an owner because of a totally 
unrelated wage claim certainly would be an arbitrary and capricious action, which could also 
be held to be a violation of the owner’s Equal Protection rights under the Federal and State 
Constitutions.  See, e.g., Village of Willowbrook v. Olech (2000) 528 U.S. 562; Fowler 
Packing Co. v. Lanier (9th Cir. 2016) 844 F.3d 809 (Violation of Equal Protection to include 
provisions in wage liability law solely to obtain union support); Gerhart v. Lake County 
(2011) 637 F.3d 1013. 

Your consideration of the legal implications of adopting the Ordinance is appreciated. 
San Jose cannot continue to develop without owners willing to participate in the process.  This 
Ordinance would be an unnecessary and legally questionable barrier to development and should 
not be adopted. 

Please enter this letter into the official record of proceedings on this item. 

 

Very truly yours, 

BERLINER COHEN, LLP 

E-Mail:  andrew.faber@berliner.com 

ALF 
CC:  City Clerk 
 City Attorney 
 Director, Public Works 
 Director, Economic Development 
 Mark Tersini 
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DRAFT 
ORDINANCE NO.   

 

AN ORDINANCE OF THE CITY OF SAN JOSE AMENDING 
TITLE 24 OF THE SAN JOSE MUNICIPAL CODE TO ADD 
A NEW PART 8 OF CHAPTER 24.02 TO REGULATE 
CERTAIN PRIVATE DEVELOPMENT PROJECTS BY 
WITHHOLDING THE CERTIFICATE OF OCCUPANCY 
WHEN AN OWNER OR CONTRACTOR HAS UNPAID 
FINAL WAGE THEFT JUDGMENTS 

 
IDENTIFIED IN RED ARE THE PORTIONS OF THE PROPOSED ORDINANCE 
THAT SHOULD BE DELETED OR SUBSTANTIALLY REVISED. COMMENTS 

AND ALTERNATIVE LANGUAGE IS CONTAINED IN THE FOOTNOTES. 
 
BE IT ORDAINED BY THE COUNCIL OF THE CITY OF SAN JOSE: 

 
 
A new Part 8 is added to Chapter 24.02 of Title 24 of the San José Municipal Code to 

be numbered, entitled and to read as follows: 

 
Part 8 

Responsible Construction 
24.02.810 Definitions 

 
 
The following words and phrases, whenever used in this Part, shall be construed as 

defined in this section: 

 
A. “Certificate of occupancy” means the building official’s certification under Chapter 

24.02.630 of this code1 that the project complies with all applicable requirements 

for occupancy. The building official’s signature on the final inspection card may 

serve as the certificate of occupancy. 

                                                
1 The Ordinance should clarify that a “certificate of occupancy” as provided in 24.02.630 
does not include the building official’s approval of a “temporary certificate of occupancy” 
as defined in Chapter 24.02.640. Per Chapter 24.02.640, a temporary certificate of 
occupancy may be issued prior to the final completion of the entire building or structure.  
See also the comments to proposed Chapter 24.02.830 below. 

DocuSign Envelope ID: 270DBE93-382C-49DF-9C59-3BD9B3C0CE12



NVF:OTE:JMD 
11/6/2023 

2 T-7364.001 \ 2072155_2 
Council Agenda: 12/12/2023 
Item Number: 3.7 
DRAFT--Contact the Office of the City Clerk at (408)535-1260 or CityClerk@sanjoseca.gov for final 
document. 

 

 

 
B. “Contractor” means the prime contractor for the project.2 

                                                
2 The Ordinance’s use of “the prime contractor for the project” is insufficient and 
mistakenly assumes that a project will not, or cannot, have more than one contractor in a 
direct contractual relationship with the owner. But owners may, and oftentimes do, elect to 
hire separate prime contractors to install different portions of the work, the entirety of 
which may be part of a single project covered by a single permit. Each separate 
contractor may itself have multiple subcontractors and material suppliers. The City’s 
approval of the Solar4America Sharks Ice Expansion project is an example of one such 
multi-prime arrangement, where separate trade contractors were hired to perform distinct 
scopes of work for the project owner and the owner’s authorized contracting agent.  
Similarly, in almost all construction contracts for private works of improvement, owners 
reserve the right to have portions of the project performed by separate contractors, who 
are not subcontracted to or working under the direction of the project’s general contractor. 
The American Institute of Architects (“AIA”) suite of construction documents is generally 
considered to be the standard and most widely-used set of contracts in the construction 
industry.  Sections 1.1.3 and 1.1.4 of the AIA A201™–2017 General Conditions of the 
Contract for Construction highlight the distinction between the “Work” performed by one 
contractor, and the entire “Project”, which may include the work of multiple “Separate 
Contractors”:   
 

§ 1.1.3 The Work 
The term “Work” means the construction and services required by the Contract Documents, 
whether completed or partially completed, and includes all other labor, materials, equipment, and 
services provided or to be provided by the Contractor to fulfill the Contractor’s obligations. The 
Work may constitute the whole or a part of the Project. 
 
§ 1.1.4 The Project 
The Project is the total construction of which the Work performed under the Contract Documents 
may be the whole or a part and which may include construction by the Owner and by Separate 
Contractors. 

 
By definition, Separate Contractors are not under the control of the project’s general 
contractor. Section 6.1.1. of the AIA A201™–2017 General Conditions explains: 
 

§ 6.1 Owner’s Right to Perform Construction and to Award Separate Contracts 
§ 6.1.1 The term “Separate Contractor(s)” shall mean other contractors retained by the Owner 
under separate agreements. The Owner reserves the right to perform construction or operations 
related to the Project with the Owner’s own forces, and with Separate Contractors retained under 
Conditions of the Contract substantially similar to those of this Contract, including those 
provisions of the Conditions of the Contract related to insurance and waiver of subrogation. 

 
There are obvious due process and constitutional concerns with making each prime 
contractor strictly liable for the unlawful conduct of the owner’s separate contractors. 
These concerns are discussed further below. For purposes of the definition however, a 
more appropriate approach would be to encompass the possibility of multi-prime projects 
by changing the language of this subsection to state: “’Contractor’ means any direct 
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C. “Subcontractor” means any business or person that carries out work of the prime 

contractor or another contractor for the project.3 

                                                
contractor as such term is used in Section 8018 of the California Civil Code.”   
3 Two distinct concerns are created by the Ordinance’s ambiguous and over-inclusive 
definition of the term “Subcontractor.” First, the clause defining Subcontractor to mean 
“any business or person that carries out work of the prime contractor” includes, on its 
face, all lower-tier subcontractors and other material and equipment suppliers.  The 
inclusion of lower-tier subcontractors and material suppliers itself raises two problems. 
Project owners and prime contractors may be unaware of such lower-tier subcontractors 
and suppliers, and thus unable to protect themselves from vicarious liability.  An electrical 
subcontractor with a $5 million scope of work on a project, for example, may hire a lower-
tier fire-alarm subcontractor and purchase significant amounts of materials and electrical 
equipment from various manufacturers. These lower-tier subcontractors, suppliers, and 
manufacturers are not in privity with the owner or general contractor, and unless they 
serve preliminary notices (see, Civil Code Section 8034) may remain unknown until a 
complaint for an unpaid wage theft judgment is filed with the City.  Moreover, by including 
material and equipment suppliers in the definition of “Subcontractor,” the City is making 
owners, prime contractors, and subcontractors vicariously liable for unpaid wage and hour 
violations committed by businesses and persons who perform no actual work at the 
project site, and whose offsite workers may not even be subject to California labor laws. 
The protection of manufacturer’s home-office employees in other states is clearly not the 
intent of the Ordinance.  But based on the definition of Subcontractor and the Ordinance’s 
applicability to any and all violations of the federal Fair Labor Standards Act, which covers 
claims for unpaid overtime, technical recordkeeping violations, and sex- and race-based 
discrimination and retaliation claims (see, comments to Chapter 24.02.810, subsection N, 
below), all owners and general contractors building private works of improvement in San 
Jose will become strictly and vicariously liable for the wage and hour claims of office and 
factory workers in other states.    
 Second, the definition of “Subcontractor” inappropriately includes the 
subcontractors and suppliers of other contractors on the project. As discussed in the 
comments to the previous section, strict liability would therefore attach to one prime 
contractor for the unpaid wages of a Subcontractor or supplier working for the Owner’s 
separate contractor(s). Because of the potentially unfettered liability, no contractor will 
want to work for any owner on any project in San Jose where the owner has any other 
separate contractors performing a portion of the work.   
 To address these concerns, the definition of “Subcontractor” should be limited in 
three material respects.  A “Subcontractor” should only include a business or person that 
(i) has served a preliminary notice if required by California Civil Code Section § 8200; and 
(ii) that carries out the work of the prime contractor (iii) at the project site. Liability of one 
prime contractor for the lower-tier subcontractors and suppliers of other separate 
contractors, or for manufacturers who do not perform any work at the project site, should 
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D.  “Hearing officer” means the City Manager or designee. 
 

E. “Labor Code Section 226(a)” 4 is a provision of the California Labor Code that 

                                                
be removed.    
4 Compliance with California Labor Code provisions is already mandated and violations 
are already punishable by law. Requiring owners and prime contractors to verify 
compliance by every lower-tier Subcontractor and supplier is impracticable. Suppliers 
subject to the Ordinance may not be located in California or subject to California labor 
laws. The execution of a pay transparency certification under penalty of perjury would 
require both the owner and prime contractor to independently audit the bimonthly wage 
statements of all lower-tier Subcontractors and suppliers. In the event that even a single 
violation were revealed, the owner could not sign and submit the required certification and 
the Ordinance would prohibit the building official from issuing a certificate of occupancy.  
The information required by Labor Code § 226(a) that would need to be independently 
verified for all lower-tier Subcontractor and suppliers includes: 
 

“An employer, semimonthly or at the time of each payment of wages, shall 
furnish to their employee, either as a detachable part of the check, draft, 
or voucher paying the employee’s wages, or separately if wages are paid 
by personal check or cash, an accurate itemized statement in writing 
showing (1) gross wages earned, (2) total hours worked by the employee, 
except as provided in subdivision (j), (3) the number of piece-rate units 
earned and any applicable piece rate if the employee is paid on a piece-
rate basis, (4) all deductions, provided that all deductions made on written 
orders of the employee may be aggregated and shown as one item, (5) 
net wages earned, (6) the inclusive dates of the period for which the 
employee is paid, (7) the name of the employee and only the last four 
digits of their social security number or an employee identification number 
other than a social security number, (8) the name and address of the legal 
entity that is the employer and, if the employer is a farm labor contractor, 
as defined in subdivision (b) of Section 1682, the name and address of the 
legal entity that secured the services of the employer, and (9) all 
applicable hourly rates in effect during the pay period and the 
corresponding number of hours worked at each hourly rate by the 
employee and, beginning July 1, 2013, if the employer is a temporary 
services employer as defined in Section 201.3, the rate of pay and the 
total hours worked for each temporary services assignment. The 
deductions made from payment of wages shall be recorded in ink or other 
indelible form, properly dated, showing the month, day, and year, and a 
copy of the statement and the record of the deductions shall be kept on 
file by the employer for at least three years at the place of employment or 
at a central location within the State of California. For purposes of this 
subdivision, ‘copy’ includes a duplicate of the itemized statement provided 
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requires the employer to provide each employee, either bimonthly or at the time 

of payment of wages, an itemized wage statement that contains certain specified 

information concerning the employee’s wages and deductions. 

 
F. “Labor Code Section 2810.5”5 is a provision of the California Labor Code that 

                                                
to an employee or a computer-generated record that accurately shows all 
of the information required by this subdivision.” Cal. Labor Code § 226(a). 

5 Compliance with California Labor Code provisions is already mandated and violations 
are already punishable by law. Requiring owners and prime contractors to verify 
compliance by every lower-tier Subcontractor and supplier is impracticable. Suppliers 
subject to the Ordinance may not be located in California or subject to California labor 
laws. The written notice required by Labor Code § 2810.5 must be provided at the time of 
hiring. How is this to be verified for legacy employees hired five, ten, fifteen, or twenty 
years ago? The Ordinance includes no cure provision. If it were revealed that even a 
single Subcontractor or supplier failed to provide the required notice at the time of hiring, 
the owner could not sign and submit the required pay transparency certification and the 
Ordinance would prohibit the building official from issuing a certificate of occupancy for 
the entire project. The information required by Labor Code § 2810.5(a) that would need to 
be independently verified prior to hiring any subcontractor or supplier would include:   
 

“(a) (1) At the time of hiring, an employer shall provide to each employee a 
written notice, in the language the employer normally uses to 
communicate employment-related information to the employee, containing 
the following information: 
(A) The rate or rates of pay and basis thereof, whether paid by the hour, 
shift, day, week, salary, piece, commission, or otherwise, including any 
rates for overtime, as applicable. 
(B) Allowances, if any, claimed as part of the minimum wage, including 
meal or lodging allowances. 
(C) The regular payday designated by the employer in accordance with 
the requirements of this code. 
(D) The name of the employer, including any “doing business as” names 
used by the employer. 
(E) The physical address of the employer’s main office or principal place 
of business, and a mailing address, if different. 
(F) The telephone number of the employer. 
(G) The name, address, and telephone number of the employer’s workers’ 
compensation insurance carrier. 
(H) That an employee: may accrue and use sick leave; has a right to 
request and use accrued paid sick leave; may not be terminated or 
retaliated against for using or requesting the use of accrued paid sick 
leave; and has the right to file a complaint against an employer who 
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requires the employer, at the time of hiring, to provide each employee a written 

notice containing certain specified information about the employer, the 

employee’s rate of pay, worker’s compensation insurance, and sick leave. 

 
G. “Mail” means to deposit in United States mail, postage prepaid, unless the parties 

have agreed in writing to receive notifications by email in lieu of United States 

mail. 
 

H. “New construction” means construction of new buildings or structures including 

additions to existing buildings and structures. 

 
I. “Owner” means the person or persons, firm, corporation, partnership or other 

legal entity exercising ownership of the project.6  

                                                
retaliates. 
(I) Any other information the Labor Commissioner deems material and 
necessary. 
(2) The Labor Commissioner shall prepare a template that complies with 
the requirements of paragraph (1). The template shall be made available 
to employers in such manner as determined by the Labor Commissioner. 
(3) If the employer is a temporary services employer, as defined in Section 
201.3, the notice described in paragraph (1) must also include the name, 
the physical address of the main office, the mailing address if different 
from the physical address of the main office, and the telephone number of 
the legal entity for whom the employee will perform work, and any other 
information the Labor Commissioner deems material and necessary. The 
requirements of this paragraph do not apply to a security services 
company that is licensed by the Department of Consumer Affairs and that 
solely provides security services.”  Cal. Labor Code § 2810.5(a). 
 

6 The Ordinance’s use of the term “Owner” is ambiguous and fails to distinguish between 
tenants/lessees and fee simple owners/lessors.  Defining “owners” to mean persons or 
entities that exercise ownership of the project is insufficient. Improvements may pass to 
the fee simple owner/lessor upon termination of a tenant’s lease, even if the fee simple 
owner/lessor does not directly participate in or exercise control over the actual 
construction project. Under California law, such non-participating owners/lessors are 
currently entitled to protect themselves from mechanic’s liens and liability for unpaid labor 
by conspicuously posting a notice of non-responsibility pursuant to California Civil Code § 
8444 et seq.  To the extent that the Ordinance is inconsistent with the statutory 
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J. “Remodeling” means internal or external reconstruction, renovation, or 

improvements to an existing building or structure that does not constitute 

complete replacement of the existing building or structure. 

 
K. “Project” means a construction project that requires a building permit from the 

City of San José.7 

                                                
protections for non-participating owners in the Civil Code, the Ordinance may subject to 
legal challenge. More importantly, the Ordinance will discourage leasing, tenant 
improvements, and will drive-up rental costs as lessors will be reluctant to expose 
themselves to strict liability for the potential wage and hour violations of their tenants, 
contractors, subcontractors and suppliers.   
7 The Ordinance punishes owners and contactors and will discourage development in the 
City of San Jose for wage and hour violations that occurred on projects in other 
jurisdictions where labor laws are not diligently enforced.  Specifically, the Ordinance 
prohibits the building official from issuing a certificate of occupancy for a project located in 
San Jose.  But there is no requirement that the underlying wage theft violation also have 
occurred in the City (or even in California).                                                                                                                                                                                                                                                                                                                                                                                                                                                  
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L. “Project construction employees” means employees8 of the contractor 

or subcontractor. 

 
M. “Representative” means a person authorized to legally bind the owner and/or 

contractor (for example, a corporate officer, general partner, or managing 

member of a limited liability company). 

 
N. “Unpaid wage theft judgment”9 means a judgment, decision or order, for which 

all appeals have been exhausted or the time to appeal has expired,10 that was 

                                                
8 As written, the Ordinance applies to all employees of a contractor or subcontractor. For 
instance, project managers, executives, and Responsible Managing Officers are not 
excluded from the definition of “Project construction employees.” If the intent of the 
Ordinance is to address wage theft from vulnerable construction laborers, the definition of 
“Project construction employees” as including all employees is grossly overbroad.  The 
Ordinance would make developers and contactors vicariously liable for wage and hour 
claims of home-office and managerial employees that do not perform actual construction 
labor at the project site (in San Jose or even in California), are not part of vulnerable 
populations, and who are not typically subject to project labor agreements or collective 
bargaining agreements. As such, it will also be essentially impossible for any owner, 
contractor, or subcontractor to sign a pay transparency certification stating that all of its 
“Project construction employees” are covered by collective bargaining agreements as 
contemplated in Chapter 24.02.850(B)(2). At a minimum, the definition of “Project 
construction employee” should be limited to “hourly employees performing construction 
labor or other construction services at a project site.”  
9 “Wage theft violation” is not a uniformly defined legal term. California Penal Code § 
487m, adopted January 1, 2022, defines “theft of wages” as “the intentional deprivation of 
wages, as defined in Section 200 of the Labor Code, gratuities, as defined in Section 350 
of the Labor Code, benefits, or other compensation due to the employee under the law.”  
See, Cal. Penal Code §487m(b).  The most egregious cases of actual wage theft (e.g., 
Silvery Towers) are also the least common. But the Ordinance does not appear to adopt 
this targeted definition of misconduct.  In contrast, it defines every pay dispute and every 
wage and hour claim as “wage theft.” Wage class actions and PAGA (Private Attorneys 
General Act) lawsuits are rampant, but most often concern technical Labor Code 
violations and class-action claims (e.g., claims that employees received only 28-minute 
lunch breaks instead of 30 minutes, or employee reimbursement for personal cell phone 
use).  The Ordinance will unintentionally make developers and contractors targets of 
plaintiff class-action attorneys, who will use the threat of the City withholding a certificate 
of occupancy to force the settlement of disputed or otherwise frivolous claims to avoid the 
possibility of an unsatisfied judgment.  
10 The fact that the Ordinance only applies to judgments, decisions, and orders that are 
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issued by a court of law or an investigatory government agency authorized to 

enforce applicable federal, state and local wage and hour laws, including, but 

not limited to, the Federal Fair Labor Standards Act, the California Labor Code, 

and the City of San Jose Minimum Wage Ordinance, and which has not been 

fully paid or satisfied. As used in this subsection, “investigatory government 

agency” includes the United States Department of Labor, the California Division 

of Labor Standards Enforcement, the city of San José, or any other 

governmental entity or division tasked with the investigation and enforcement of 

wage and hour laws.11 
                                                
final and for which all appeals have already been exhausted does not offer owners and 
contractors any significant protection. In fact, the requirement for a final judgment or order 
actually creates two problems.  First, based on the length of time required for wage theft 
claimants to obtain a final judgment (a process which could takes months, if not years to 
fully litigate and resolve), the most likely application of the Ordinance against owners and 
contractors will be for wage violations committed by subcontractors or suppliers on prior 
jobs. This provides owners and contractors with no way to adequately protect themselves 
from vicarious liability. When a new project starts, for example, a Subcontractor may 
truthfully report that it is not subject to any final wage theft judgment, although a complaint 
may be pending. Owners and contractors may therefore be unaware of the pending 
complaint when hiring the Subcontractor but nevertheless become guarantors of the 
Subcontractor’s ability to satisfy the judgment when it is ultimately finalized. Conversely, if 
the owner or contractor become aware of any pending labor law complaint (including any 
disputed or obviously frivolous claim), then it is unlikely that the owner or contractor would 
agree to hire that Subcontractor at the risk of exposing themselves to uncertain financial 
responsibility.  A payment bond will not protect the owner or contractor from such claims 
as they are project specific, and will not cover pending claims from prior projects. Second, 
the Ordinance’s requirement for a final judgment or order makes the Ordinance’s appeal 
process meaningless. Once a final judgment or order is issued, there is by definition no 
meaningful basis for an owner or contractor to further challenge liability. Without adequate 
due process, the Ordinance therefore makes owners and prime contractors strictly liable 
for the criminal conduct and financial solvency of all Subcontractors and suppliers.  The 
Ordinance should be redrafted to impose liability only in cases where owners and 
contractors are capable of protecting themselves—i.e., for unpaid wage theft judgments 
arising from a Contractor’s or Subcontractor’s wage theft violations on the project for 
which the Contractor or Subcontractor has been hired. 
11 The language of the Ordinance is not restricted to actual wage theft judgments. An 
“unpaid wage theft judgment” is defined as “a judgment, decision or order” issued by any 
court or other federal, state or local entity authorized to enforce wage and hours laws.  
The courts, Department of Labor, and the DLSE, and the City of San Jose, for example, 
are each authorized to enforce wage and hour laws. But there is no requirement that the 
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24.02.820 Exemptions 

 
 
A project that meets any of the following criteria is exempt from the requirements of this 

chapter. 

 
A. The project consists of less than fifteen thousand square feet12 of new 

construction or remodeling. 

 
 
 
 
 
 
 
 
 
 
 
 
 

                                                
judgment, decision or order arise from an actual wage and hour violation. On its face, 
therefore, the ambiguity in the Ordinance makes owners and contractors liable for paying 
all final judgments issued by any entity authorized to enforce wage and hour laws. Again, 
the Ordinance should be redrafted to only cover judgments arising from a Contractor’s or 
Subcontractor’s wage theft violations on the project for which the Contractor or 
Subcontractor was hired.     
12 The exemption for projects less than 15,000 square feet (or less than 10,000 square 
feet as proposed in the most recent amendments) are arbitrary and capricious. It is 
undeniable that wage theft occurs on smaller construction projects, including single-family 
residential projects, where it is more likely that day laborers or undocumented workers will 
be hired by contractors or subcontractors at less than minimum wage and without the 
protections of workman’s compensation insurance. If the City is concerned about curbing 
wage theft violations, the minimum square foot exemption should be removed and the 
Ordinance made applicable to all private works of improvement requiring a building 
permit.   
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B. The project is subject to prevailing wage requirements13 under state law. 

  

 

                                                
13 There is no articulated reason for excluding projects that are subject to prevailing wage 
requirements from the proposed Ordinance.  The City’s current Wage Theft Prevention 
Policy ostensibly exempts public works contracts because the Office of Equality 
Assurance is already tasked with enforcing prevailing wage requirements.  Nevertheless, 
on November 19, 2019, the City Council directed staff to analyze the requirements for 
amending the City’s Wage Theft Prevention Policy to remove the exclusion for public 
works contracts. See, Staff Memorandum https://media.bizj.us/view/img/11602587/2-10-
20-wage-theft-memo.pdf  It was Staff’s conclusion at the time that removing the public 
works exclusion was possible and that concerns with increased project costs and delays 
could be avoided: 
 

“To simultaneously ensure Public Works projects are included in the wage 
theft policy and that they can continue to move forward without significant 
delays during the procurement process, the definition of wage theft should 
be measurable, verifiable, and enforceable. This appears to be possible if 
the definition of wage theft is focused on DLSE final judgements, and 
possibly DOL final decisions, pending further analysis of the available 
DOL datasets.” See, Staff Memorandum to Council dated February 11, 
2020 re: Council Agenda 2/11/2020 Item 3.5, File No. 20-149. 

 
Given the Council’s stated prioritization of a comprehensive and uniform Wage Theft 
Prevention Policy, the exemption for public works projects should be removed from the 
proposed Ordinance. 
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C. The contractor and all subcontractors are legally bound by an agreement that 

establishes the terms and conditions of employment on the project, commonly 

referred to as a project labor agreement or community workforce 

agreement.14 

 
24.02.830 Acknowledgement of responsibility 

 
 
As a condition of approval for any building permit required for a project, an applicant 

shall sign an acknowledgement15 that: 

 
A. The owner, contractor, and all subcontractors on the project will comply with all 

applicable provisions of this chapter and the California Labor Code,16 including 

Labor Code Sections 2810.5 and 226a.  

 
                                                
14 There is no basis to exempt projects subject to labor agreements.  If adopted, the 
proposed Ordinance should be uniformly applied to all projects for maximum benefit to 
vulnerable workers. The exemption is a transparent attempt by organized labor to force 
owners and contractors to either accept union oversight or risk vicarious and strict liability 
for unpaid wage judgments, including judgments imposed on prior, unrelated projects.   
15 The acknowledgment of responsibility is unrealistic. One applicant cannot acknowledge 
future compliance by other parties. The owner cannot realistically promise that the 
contractor and all subcontractors will comply. Similarly, the contractor cannot realistically 
promise that all subcontractors, who may not even have been identified at the time of the 
application, will comply. Applications for building permits may also be submitted by design 
professionals.  Will such professionals be expected to acknowledge the future compliance 
of all contractors and subcontractors?  If so, why are design professionals, which regularly 
undertake construction administration duties on behalf of owners not required to submit 
pay transparency certifications?  
16 The requirement for an acknowledgement is unnecessary. Compliance with applicable 
statutes and ordinances is already mandatory. As a practical matter, it is impossible for 
employers to acknowledge future compliance with “the Labor Code,” which is both 
complex and inconsistent (i.e., Labor Code Sections 221 et seq. makes it unlawful to 
withhold earned wages, whereas Section 2928 permits the withholding of a half-hour’s 
wages for any time loss of less than 30 minutes). Every wage and hour claim in California 
alleges violations of Section 226, and it is possible for plaintiff’s attorneys to almost 
always find a technical violation of the notice and recordkeeping provisions. By requiring 
acknowledgement of responsibility, the Ordinance imposes the same liability on good-
faith actors as intentional violators.   
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B. The owner and contractor are responsible for ensuring that the contractor and all 

subcontractors on the project pay any wage theft judgments17 that have been 

entered against them either before or during the construction of the project.18 

 
C. A violation under Section 24.02.860 will result in withholding of the certificate of 

occupancy19 at the conclusion of the project.  

                                                
17 It is both inequitable and constitutionally questionable to make owners and contractors 
vicariously liable for the intentional misconduct of other contractors and lower-tier 
Subcontractors. There is no way to “ensure” that other contractors and Subcontractors will 
pay any wage theft judgments entered against them.  What happens if a Subcontractor 
cannot pay? Contractors, subcontractors, and suppliers sometimes become insolvent or 
file bankruptcy.  When that happens, it is a complex question whether liability for wage 
and hour violation is dischargeable. The violator may be protected in bankruptcy, while 
the innocent developer or contractor is left financially liable for a wage judgment. There 
are multiple unintended consequences that would flow from such a policy of collective 
responsibility. The City should expect that owners and contractors would be reluctant to 
hire Subcontractors that do not already have a proven history of financial stability, with 
potential impacts on opportunities for Disadvantaged Business Enterprises (MBE, WBE, 
and DBE). Contractors will price the risk of Subcontractor and supplier wage judgments, 
further increasing the cost of construction.  Even as homelessness remains a City priority, 
the costs of building affordable housing in San Jose rose by more than 24% over the past 
year (see, Greschler, G. (2023, October 26.) Death Spiral: It’s getting extremely 
expensive to build housing in San Jose. The Mercury News; available at 
https://www.mercurynews.com/2023/10/26/death-spiral-its-getting-obscenely-expensive-
to-build-housing-in-san-jose/). New barriers to development and unwelcome increases to 
already high construction costs will further incentivize owners and contractors to forego 
projects in San Jose.           
18 As previously indicated, the proposed Ordinance denies owners and contractors the 
ability to protect themselves from wage and hour claims on prior projects, including 
projects completed in other jurisdictions for other owners. The statute of limitations on 
wage and hour claims is typically three years, but can be as long as four years if the wage 
violation results from the breach of a written employment contract. Even if purchased, a 
payment bond would increase the owner’s cost of the project between 1-2%, but would 
not cover liability for prior projects. The imposition of vicarious liability on owners and 
contractors for the misconduct of other contractors and Subcontractors on prior projects 
therefore violates due process.     
19 This provision of the Ordinance should be removed. Withholding a certificate of 
occupancy from an innocent owner is an inappropriate and mistargeted remedy. Rather, 
the City may discipline the offending contractor or Subcontract by denying, suspending, or 
revoking a business license, debarring the violator from contracting with the City, 
reporting the offender to the Contractor’s State License Board for license suspension, and 
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24.02.840 Posting 

 
 
Each day that work is performed on the project, the contractor shall post, in a 

conspicuous place at each job site where work takes place, the notice published each 

year by the city informing employees of their rights under this chapter. The notice shall 

be written in the top three languages spoken in the city based on the latest available 

census information for the City. 

                                                
to the DIR for suspension of any public works registration.  
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24.02.850 Pay transparency certification 
 
 
Prior to issuance of approval of certificate of occupancy for a project, for each 

contractor or subcontractor whose portion of the work exceeds one hundred thousand 

dollars or one percent of the value of the construction cost of the project,20 whichever is 

greater, owner shall provide to the city a pay transparency certification (“certification”), 

signed by a representative of the owner, the contractor and any subcontractor under 

penalty of perjury under the laws of the state of California.21 The certification required 

under this section shall be in a form approved by the city and contain the following. 

 
A. A statement that the owner, contractor, and any subcontractors have no unpaid 

wage theft judgments; and 

 
B. A statement that: 

 

(1) Project construction employees of the contractor and any subcontractors 

received written notice of the employers’ pay practices as required by 

California Labor Code Section 2810.5 and wage statements under Labor 

Code Section 226(a);22 or  

 
(2) Project construction employees of the contractor and/or any 

                                                
20 The minimum qualifying amounts for contractors and Subcontractors is arbitrary.  If the 
policy is to protect vulnerable laborers from wage theft, why are subcontractors 
performing less than the greater of $100,000 or 1% of the value of the work exempt?  For 
purposes of comparison, on public works of improvements, all subcontractors performing 
more than ½ of 1% of the value of the work must be listed.   
21 What happens if a qualifying contractor, Subcontractor, or supplier refuses to sign, 
ceases operations, or dies or otherwise becomes incapacitated prior to the end of the 
project and signing the pay transparency certification?  The Ordinance provides for no 
alternative other than the building official withholding the certificate of occupancy from an 
innocent owner. 
22 This imposes an unreasonable burden. Owners and contractors will not be able to sign 
statements under oath attesting to the compliance of any other contractors or 
Subcontractors regarding employees’ receipt of written notices and wage statements 
without auditing the records of every qualifying Subcontractor and supplier.   
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subcontractors are covered by a valid collective bargaining agreement23 

that expressly provides for the wages, hours of work, and working 

conditions of the employee, and the agreement provides premium wage 

rates for all overtime hours worked and a regular hourly rate of pay for 

those employees of not less than thirty percent more than the state 

minimum wage. (See Labor Code Section 2810.5(c)). 

                                                
23 “Project construction employees” are defined in Chapter 24.02.810(L) to mean all 
employees.  Collective bargaining agreements will typically not include Responsible 
Managing Officers, project executives, and project managers and other dedicated office 
staff not performing field labor or supervision. Subsection (B)(2) therefore becomes 
effectively meaningless.      
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24.02.860 Violations 
 
 
A. The building official shall not issue a certificate of occupancy under either of the 

following circumstances:  

 
(1) The owner has failed to submit the pay transparency certification required 

by Section 24.02.850. 

 
(2) The Director of Public Works has sustained a complaint of an unpaid 

wage theft judgment pursuant to Section 24.02.870, and the owner or 

contractor has neither cured the unpaid wage theft judgment nor reversed 

the Director of Public Works’ determination by appeal pursuant to Section 

24.02.880.24  

 
B. In addition to any other remedies provided by law, violation of this chapter is an 

infraction punishable as set forth in Chapter 1.15 of this code and may be subject 

to administrative citations, fines, and penalties25 as set forth in Chapters 1.14 

and 

1.15 of this code.  

                                                
24 The withholding of a certificate of occupancy is an unwarranted remedy. Unpaid 
laborers and victims of wage theft are already entitled to (i) record a mechanic’s liens 
against the owner’s project to secure the right to payment. There is no requirement under 
California law that laborers serve preliminary lien notices to perfect their lien rights; (ii) 
make a claim against any payment bond or subcontractor default insurance provided for 
the project; (iii) make a claim and/or submit any unpaid judgment to the offending 
contractor’s or subcontractor’s license bond surety for payment.  Rather than target 
innocent owners and contractors, the Ordinance should impose liability against the wage 
theft violator by suspending the offender’s business license; suspending or debarring the 
offender’s right to contract with the City; reporting the judgment to the CSLB for 
suspension of the offender’s license; and to the DIR for the suspension of any public 
works contractor registration.    
25 This provision should be removed from the Ordinance. Once a final wage theft 
judgment is entered, an innocent owner or contractor has, by definition, no ability to 
meaningfully contest liability. The imposition of quasi-criminal remedies creates due 
process concerns and is unlikely to survive legal challenge.   
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24.02.870 Unpaid wage theft judgement – Complaint 
 
 
A. Any person who is aware of an unpaid wage theft judgment against the 

contractor or a subcontractor on a project whose portion of the work exceeds one 

hundred thousand dollars or one percent of the value of the construction cost of 

the project, whichever is greater, may submit a complaint to the building official. 

The complaint must include: (1) a copy of a labor commissioner’s order, decision 

or award; (2) a copy of the judgment entered by a court of law that the specified 

contractor or subcontractor is the subject of an unpaid wage theft judgment; and 

(3) a declaration signed under penalty of perjury from the person that is owed the 
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unpaid wages under the final wage theft judgment against the specified 

contractor or subcontractor that the judgment has not been satisfied. 

 
B. The complaint must be received by the building official before the building official 

has issued a certificate of occupancy. After receiving a complaint, the building 

official shall not issue the certificate of occupancy if the Director of Public Works 

finds that the complaint is sustained.26 

 
C. The Director of Public Works shall, within 10 working days, mail written notice of 

the complaint to the owner and contractor at the address(es) on file with the city 

for the project. If the review of the complaint will delay issuance of the certificate 

of occupancy, the Director of Public Works shall notify the owner and contractor 

as soon as practicable. 

 
D. The owner or contractor may provide a written response to the complaint within 

30 working days of the mailing of the notice of alleged violation. Failure to 

respond may be deemed an admission to the truth of the facts alleged in the 

complaint.27 

 
E. After consideration of the complaint and the owner or contractor’s response, if 

any, the Director of Public Works shall make a finding that the complaint is either 

sustained or not sustained. The Director of Public Works’ decision shall be 

mailed to owner, contractor, complaining party, and the person that is owed the 

unpaid wages under the final wage theft judgment. 

                                                
26 The provision prohibiting the building official from issuing a certificate of occupancy 
should be removed from the proposed Ordinance in favor of the more appropriate 
remedies discussed in Chapter 24.02.860 above.  
27 The ability to challenge the final wage theft judgment is essentially meaningless.  The 
ordinance assumes that the period for any legal appeal to the merits of the judgment has 
already expired.  There are only two anticipated responses that the Director would ever 
be required to consider: (i) the offending party was not a qualifying contractor or 
subcontractor; and/or (ii) the judgment has already been satisfied.  
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24.02.880 Unpaid wage theft judgement – Appeal 

 
 
A. Notwithstanding Part 7 of this Chapter, if an owner or contractor is aggrieved by 

a decision of the Director of Public Works pursuant to Section 24.02.870, the 

aggrieved owner or contractor may appeal the decision by submitting a written 
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appeal with the hearing officer within 10 working days of the mailing of the 

Director of Public Works’ decision. The appeal shall contain the facts and basis 

for the appeal.28 The appeal shall be accompanied by payment of the appeal fee 

adopted by the city council. 

 
B. The hearing shall be heard by the hearing officer within 60 working days of 

receipt of the appeal,29 or at a date and time agreed to by the parties. The 

complaining party shall be the respondent at the appeal hearing. 

 
C. All parties involved shall have the right to offer testimonial, documentary, and 

tangible evidence bearing on the issues, to be represented by counsel, and to 

confront and cross-examine witnesses. Testimony may be taken on oath or 

affirmation. The hearing shall not be conducted according to formal rules of 

evidence. Any relevant evidence may be admitted if it is the sort of evidence 

upon which reasonable persons are accustomed to relying in the conduct of 

serious affairs. 

 
D. The hearing shall be de novo. The complaining party must prove by a 

preponderance of the evidence that the contractor or a subcontractor on the 

project is the subject of an unpaid wage theft judgment. 

 
E. The hearing officer shall issue a written decision within 10 working days of the 

hearing. The decision shall be final and shall be subject to judicial review 

according to the provisions and time limits set forth in Code of Civil Procedure 

                                                
28 As indicated, once a final wage theft judgment is issued, the appeal process becomes 
meaningless.   
29 The additional 60-day timeframe for a hearing on appeal following the 10-day initial 
notice period and 30-day period for the aggrieved owner, contractor, or subcontractor to 
respond to the complaint creates an unnecessarily long delay.  During the anticipated 90-
120 days (i.e., three to four months) that it would take to resolve any challenge to the 
unpaid wage theft judgment, an innocent owner would be denied occupancy and the use 
of the project at substantial costs and damages.   
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Section 1094.6. 

 
24.02.890 Cure of violation 

 
 
The owner, contractor, or subcontractor may cure a violation of this chapter at any time, 

including a violation related to an unpaid wage theft judgment, by providing evidence 
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that the judgment has been paid, or that it has been secured by a labor payment bond, 

lien release bond, or similar security instrument30 in a form and amount sufficient to 

ensure that any wage claims and penalties can be fully paid. 

 
24.02.900 No private right of action 

 
 
Nothing in this chapter shall be interpreted to authorize a right of action against the city. 

 

PASSED FOR PUBLICATION of title this   day of  , 2023, by the 
following vote: 

 
 

AYES: 

NOES: 

ABSENT: 

DISQUALIFIED: 

 

MATT MAHAN 
Mayor 

ATTEST: 

                                                
30 Purchasing a new payment or lien release bond, or posting any similar security 
instrument would be a pointless act.  The proposed Ordinance assumes that a final and 
non-appealable judgment has already been issued. At that point, in order to secure the 
certificate of occupancy, the innocent owner’s or contractor’s only alternative is to pay the 
judgment.  Purchasing a payment or release bond or posting other security would 
immediately make that bond or security instrument subject to collection by the unpaid 
claimant and subject the innocent owner or contractor to an immediate demand for 
indemnity and reimbursement by the surety.  It is inconceivable that any surety would 
underwrite such a bond once all avenues of appeal have been exhausted. Even if such a 
bond were available, however, no innocent owner or contractor would ever logically 
choose to purchase one, as the cost of the bond or other security would be an additional 
2% or more of the judgment, the full amount of which would immediately become due and 
payable. 
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TONI J. TABER, CMC 
City Clerk 
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San Jose City Council 
200 E. Santa Clara St. 
San Jose, CA 95110 
  
January 5, 2024 
  
Honorable Mayor and City Council, 
  
On behalf of the South Bay Labor Council, the Santa Clara & San Benito Building & 
Construction Trades Council, the Santa Clara County Wage Theft Coalition, and Working 
Partnerships USA, we urge the City Council to protect workers and responsible businesses in 
San Jose by voting to enact the Responsible Construction Ordinance which the City Council 
voted to approve in concept on Dec. 12, without bowing to pressure from a small minority of 
unscrupulous developers who turn a blind eye to contractors that have adopted wage theft as a 
business model and are lobbying to continue exploiting our community members with impunity. 
  
Wage theft in local construction is an alarmingly widespread crime. The Wage Theft Coalition’s 
recent report found 12,376 Santa Clara County construction workers have been victims of wage 
theft, robbed of over $46 million dollars - and that includes only documented cases. 
  
This crime is especially directed against vulnerable Latino and Asian workers. Wage theft 
targeting workers of color and immigrants is a major source of pay inequity: Latino construction 
workers in San Jose bring home 38% less pay than white construction workers. 
  
Allowing contractors convicted of wage theft to avoid any consequences also harms the majority 
of law-abiding business owners, including many local small businesses, who are trying to play 
by the rules, hire responsible subcontractors, and treat their workers fairly, but can’t compete 
with those who cheat. 
  
Workers who try to speak out are often re-victimized by retaliation from their boss. People have 
been fired or even deported for standing up for their rights and the needs of their families. 
  
Even when workers overcome these odds to speak up and go through the whole intimidating 
process to report wage theft, file a claim, get a hearing, and receive a judgment finding their 
employer liable for wage theft, most workers who win their cases still don’t get paid.  83% of 
workers who win a favorable wage theft judgment from the State Division of Labor Standards 
Enforcement never get a penny. 
  
These same workers are often also subjected to dangerous and illegal conditions on the jobsite. 
Worksite safety violations in construction too often lead to injury or even death. In the United 
States, construction has one of the highest fatality rates of any job; according to the 2022 Census 
of Fatal Occupational Injuries, the rate of fatal occupational injuries in construction is nearly four 
times as high as for all workers, and higher than in any other sector except for 
transportation/utilities and agriculture. The reason is obvious: the same bad actors who willingly 
violate a court order to pay back wages are very likely to also violate health and safety 
requirements. 
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Thousands of San Jose construction workers are victimized by wage thieves each year. Workers 
and community members first alerted the City Council to wage theft in downtown private 
development projects in 2015, but nothing was done to stop it.   
  
Then in 2017, the U.S. Labor Department announced more than a dozen undocumented 
immigrant workers were forced to work on KT Urban’s Silvery Towers project, while being held 
prisoner in squalid living conditions in a compound in Hayward. To cut costs, the developer and 
builders had hired an unlicensed subcontractor who achieved those impossibly low costs through 
human trafficking. While the unlicensed subcontractor was eventually convicted in federal court 
and imprisoned, the developers who benefitted from the labor of the trafficked workers took no 
responsibility – and today, are still fighting to avoid accountability for hiring subcontractors with 
a pattern and practice of illegal worker exploitation. 
  
In response, on January 30, 2019, the San Jose Rules and Open Government Committee voted to 
support a Responsible Construction Ordinance that would apply to private construction. A 
proposed draft ordinance, dated Jan. 24, 2019, was included in the Rules memo. At the March 5, 
2019 City Council Priority Setting Session, Council prioritized the Responsible Construction 
Ordinance as proposed in the Jan. 2019 Rules memo. 
  
It is shocking that five years after the Responsible Construction Ordinance was introduced and 
City Council voted to act, opponents continue to claim that they need more time. In the time that 
San Jose has already delayed, Milpitas, Sunnyvale, and Mountain View have all developed, 
passed, and implemented their own versions of a Responsible Construction Ordinance. 
  
By prioritizing the exploitative business models of a handful of low-road builders and 
developers, not only is San Jose harming workers and their families, it is actively contributing to 
workforce shortages. With more than eight years of being known as the center of construction 
wage theft and low-road jobs, San Jose has actively discouraged investment in growing a skilled 
construction workforce. As this drives up costs for companies that do not practice wage theft, 
responsible developers and contractors have less and less incentive to take on projects in San 
Jose. 
 
We wish to commend the Council for supporting the Responsible Construction Ordinance in 
concept. The Council requested that OEA focus on 4 specific areas: 1) third tier contractors; 2) 
contractors or subcontractors who declare bankruptcy; 3) geographical limitations; and 4) any 
finance issues. We believe that there should be no changes to the Ordinance as originally drafted 
and that the issues raised by those opposed to the wage theft ordinance lack merit.   
 
It is our position that third tier contractors should be covered by the Ordinance because the goal 
is to deter wage theft among contractors and subcontractors of any tier. As stated below, 
California Labor Code 218.7 makes a contractor liable for a subcontractor’s debt for wages and 
benefits on a project regardless of tier. Significantly, it would be easy to defeat the ordinance by 
placing a construction manager or other entity in the contracting hierarchy, thereby making only 
one “subcontractor” in the second tier. All other subcontractors would then be third tier and 
would not be covered by this ordinance. One aspect of being a responsible business is hiring 
partners who are accountable. Businesses/contractors have absolute control over their choice of 
subcontractor, and should be accountable for their choices. 
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The same logic applies to bankruptcy. If a subcontractor declares bankruptcy, the contractor 
should be accountable because the contractor selected the subcontractor and should have done its 
due diligence before hiring. Moreover, if the contractor and subcontractor worked on the same 
project, under the provisions of California Labor Code 218.7, the direct contractor assumes “and 
is liable for any debt owed” by a subcontractor for wages and benefits.  The law applies to wages 
and benefits owed by any subcontractor, regardless of tier for construction contracts for 
“erection, construction, alteration, or repair of a building structure, or other private work.” The 
law allows direct contractors to require subcontractors to provide payroll records so that the 
direct contractor can evaluate the subcontractor’s compliance with wage and hour laws and for 
direct contractors to withhold payment until the subcontractor provides those records. 
https://codes.findlaw.com/ca/labor-code/lab-sect-218-7/ If the subcontractor declares bankruptcy, 
the contractor should be accountable on any project because the contractor chose a subcontractor 
who owes a debt for wages. 

It is also our position that the applicable wage theft judgments should include all judgements in 
the easy-to-access California Labor Commission’s database and federal Department of Labor 
database which covers the entire country.  

Finally, we do not see the relevance of finance issues, because the existence of a final unpaid 
wage theft claim will never be a surprise to the offending business. Any business which has an 
unpaid final wage theft judgment has already received notice of the claim, had an opportunity to 
contest the claim, and been notified when the Labor Commission recorded the judgment in 
Superior Court. Additionally, the Ordinance requires the building permit applicant to sign an 
acknowledgment that the existence of any wage theft judgment against a contractor or 
subcontractor will result in the withholding of the certificate of occupancy at the end of the 
project. As a result, the contractor and subcontractor are provided ample time to satisfy a wage 
theft judgment and obviate the necessity for any delays.  

We urge the City Council to act on Jan 23 to enact the Responsible Construction Ordinance 
(including items a and b from the memo drafted by Councilmembers Ortiz, Torres, Jimenez and 
Davis and approved unanimously on Dec. 12 by City Council) without delays or loopholes. 

Sincerely, 

Jean Cohen 
South Bay Labor Council 

David Bini 
Santa Clara & San Benito Building & Construction Trades Council 

Ruth Silver Taube 
Santa Clara County Wage Theft Coalition 

Louise Auerhahn 
Working Partnerships USA 

















 

SILICON VALLEY BIZ PAC Board of Trustees 
Tracey Enfantino * Phil Boyce * Dan Bozzuto * Matthew Estipona * Steve Lopes * Fran Hirsch 

Suzanne Salata * Bernie Vogel * John Davis * Jim Campagna * Jeff Zell * Jim Castellanos 
 
 

January 18, 2024 
 
Mayor Mahan 
City of San Jose 
200 E. Santa Clara St. 
San Jose, CA  95113 
 
 
Re: Responsible Construction Ordinance  
 
Honorable Mayor and Councilmembers, 
  
On behalf of the Silicon Valley Biz PAC, a local group of business owners who represent small to medium 
sized San Jose businesses, we would like to express our opposition to the proposed "Responsible 
Construction Ordinance".  
 
As local business owners, we are deeply committed to responsible development that contribute to the 
economic growth and prosperity of San Jose and the greater Silicon Valley. Unfortunately, we have seen 
significant decline in investment and development in San Jose.  The proposed Responsible Construction 
Ordinance will only further discourage investment when we need it most.  
 
The State of California already has the Private Attorney General Act (PAGA) enacted, which enables, 
motivates, and finances an army of private attorneys to pursue wage theft in California.  The proposed 
Responsible Construction Ordinance is an inefficient and wasteful efforts which would only harm our 
city budget, create an expensive additional bureaucracy, and hinder much-needed development in San 
Jose. 
 
According to the State of California, a majority of wage theft claims are committed by businesses whom 
this ordinance will not apply to (small sized contractors). To propose an ordinance like this only creates 
barriers to those who are already responsible and makes it harder to obtain financing for construction 
projects because of the unknown to those banks who are interested in financing local developments.  
 
Addressing Wage theft is important to all, but this approach falls short in addressing what some may 
claim to be a wide-spread problem, while creating problems for those who are ready to build and put 
our residents to work.  
 
With that said, we respectfully request that you reject this proposed ordinance and focus more on 
incentivizing developers to build more at every opportunity.   
  
Sincerely, 
 
Victor Cuauhtémoc Gomez 
Executive Director 
Silicon Valley Biz PAC 
 

































































 

Premier Recycle Company 
348 Phelan Avenue 
San Jose, California 95112 
 
Phone 408-297-7910 
Fax    408-297-7915 
www.premierrecycle.com 

 

To the Mayor and San Jose City Council 

RE: Responsible Construction Ordinance, Agenda Item 3.4 

CC: City Attorney’s Office, City Manager’s Office 

 

I witnessed the most egregious display of disingenuousness and doublespeak that I have 
ever seen from the council when they discussed the “Responsible Construction 
Ordinance”. In fact, it means the exact opposite. 

This ordinance is being heralded as a champion of the worker, preventing, and prosecuting 
the terrible act of wage theft on construction projects. 

This ordinance cites no data. Furthermore, wage theft is already illegal, and there are 
multiple state mechanisms to investigate these claims. 

But the name of the ordinance, is a significant intentional act, to be able to discredit 
anyone who might speak out against its flaws.  

NO ONE is in support of wage theft, that is not a thing.  

Certain council members and supporters point to the Silvery Towers as proof that 
something needs to be done. What happened there was heinous, and the criminal is in jail, 
rightfully so. Justice worked its course and people are serving time. 

This ordinance is not about wage theft.  

Earlier this year, I received a call from one of our customers that our company name was 
used in a council meeting, as a gross example of a company not paying employees. Peter 
Ortiz repeatedly mentioned our name. 

I found this personally insulting as we have never engaged in that type of behavior, nor have 
we had any claims. 

Our company was shocked and confused. 

Shortly after, Councilmembers Ortiz and Torres personally brought bullhorns to the front of 
our building and yelled at our staff. They shoved a letter at one of my managers.  



This letter was on ACTUAL City letterhead accusing us of wage theft, terrible treatment of 
our employees, and other acts. We saw this as nothing short of a threat from the City itself, 
that if we didn’t unionize (which by the way, is out of our control and the City’s control) the 
City would make sure we had problems. Our operational permits rest in the hands of City 
council votes. Candelas signed this letter as well. This is an alarming abuse of power. A 
scan of the letter can be found in the attachments to this letter. 

I reached out to the City Attorney and The Mayor’s office, to see how we could stop rogue, 
out-of-district councilmembers, from targeting us personally. We did not even know who 
they were as they were yelling and shoving a letter in our face. This letter had ownership 
incorrect, the address incorrect, and our company name incorrect. The councilmembers 
clearly do not know who we are. 

The City essentially told us this is acceptable behavior when we received correspondence 
back.  

Are we fine with this as a City? If so, who would want to do business here in such a hostile 
council environment? 

When we went to the media, the councilmembers felt the pressure of their insane 
behavior, and proceeded to hold a press conference, where they called us racist and 
homophobic on live television. That was news to us here, considering our very diverse and 
inclusive workplace. 

I spent months losing sleep over why this was happening to us. Then I read this ordinance 
and it all made sense. Someone needed to be used as an example and we were the 
sacrifice, no need to even be true. 

Our company now has an unwarranted reputation-ruining blemish, brought on by 
knowingly untrue statements by councilmembers. It takes decades to earn the trust of the 
building community here in San Jose.  

I bring you this story as a cautionary tale and the underlying reason why this specific piece 
of legislation is bad, and the council should be fully against it in its current form. 

It is not about wage theft; it is about power.  

The legislation would suspend the certificate of occupancy for any project that is accused 
of wage theft, or any judgements against General Contractors, subcontractors, or third-tier 
contractors and vendors.  

Again, no one is in favor of this type of behavior. 

But highly convenient, Project Labor Agreements and Community Workforce agreements 
are exempted. 







Brock Hill 

Premier Recycle
Rocky Hill Mon, Jul 17, 2023 at 4:52 PM
To: Nora Frimann <nora.frimann@sanjoseca.gov>, Mayor Matt Mahan <mayor@sanjoseca.gov>
Cc: matt.mahan@sanjoseca.gov, arjun.batra@sanjoseca.gov, pam.foley@sanjoseca.gov, domingo.candelas@sanjoseca.gov,
bien.doan@sanjoseca.gov, david.cohen@sanjoseca.gov, peter.ortiz@sanjoseca.gov, dev.davis@sanjoseca.gov,
rosemary.kamei@sanjoseca.gov, sergio.jimenez@sanjoseca.gov, omar.torres@sanjoseca.gov
Bcc: brock

Dear City Council,

We ask for a formal apology from the San Jose City Council. And a letter of apology from each of the three
Councilmembers who signed letters on City stationery which were intended to intimidate and also accused
Premier Recycle Company of unfair labor practices (link below). They need to acknowledge why these letters
were intimidating and biased.  They should also explain that they did not investigate their written inaccurate
accusations against us.

We also ask for an effective government watchdog organization to be created with public oversight and input. 
And clear ethical lines be enforced as stated in the City Charter.  Far too often the City hopes that the buzz
will die down and representatives will not be held accountable for their behavior.  Take this opportunity to
make substantial changes.

While the Councilmembers may have said they did not understand that City Council Letterhead indicates that
the Council supports the contents of the letter, by using City Council Letterhead the intention was to threaten
and intimidate.

This is why we need an apology and a new watchdog organization.  Ortiz, Torres, Candelas intimidating local
business

This is a clear pattern of intimidation, overstepping, and bias.

This clear and consistent pattern of intimidation.
1. More than one letter sent, repetitive harrassment
2. Letters sent as if from the entire City of San Jose Council
3. Letters sent from Councilmembers outside their own district 
4. Letters hand delivered by Councilmembers at our place of business with the Unions leaders standing
behind them
5. Inaccurate threatening accusations
6. Word choice in the letters insinuating that we are "jeopardizing the wellbeing of working families"
7. See photos in article of Councilmember using bullhorns on the picket line; all three were on the picket line 

These Councilmembers overstepped.  
The Councilmembers did not stay in their ethical lane of representing all their constituents. They crossed the
line from representing their constituents to being threatening advocates for their cause that they 'believe can
be successfully addressed via a unionized workforce.'

Labor negotiations intrusion. 
By offering to assist in labor negotiations the council members crossed another ethical line.

Biased against business in San Jose.
We ask for copies of any letters sent to the Unions from the same Council members to the Unions.  It is our
hope that letters were also sent to the Unions to substantiate a lack of bias against business in San Jose.

We are a strong family business in San Jose that has been providing jobs for generations.  Whether a union
is in our shop is of no importance to us as long as the process is fair, all our employees are treated with





LA City attorney to CMs: Stop favoring union

workers

July 26, 2023

Who would've thought that councilmembers' brassy lopsided advocacy for unionized 

labor workers might be a major city liability? The LA Times analyzes a recent memo 

from the City of Los Angeles' attorney Hydee Feldstein Soto, which implores CMs to stay 

out of union strikes. Perhaps concern over these legal entanglements explain SJ CMs 

Ortiz' and Torres' bizarre July 25 presser, in which they squawked at the idea that 

conflating their personal politics with the City's was false, misleading, and unethical.

In recent months, an array of federal, state and local politicians — including several 

members of the City Council — have walked picket lines or offered support not 

just to Unite Here Local 11, the hotel workers union, but also TV and film writers 

marching outside studios and school workers demonstrating outside Los Angeles 

Unified campuses.

Yet in recent weeks, lawyers with Los Angeles City Atty. Hydee Feldstein Soto’s 

office have begun quietly advising the city’s elected officials to refrain from getting 

involved in labor disputes, saying such activities could result in legal action against 

the city.

In a confidential July 3 memo, a copy of which was reviewed by The Times, 

Feldstein Soto’s team warned elected leaders that if they show up on picket lines 

or rally with demonstrators, they might have to recuse themselves from voting on 

a related issue in the future....

In the memo, the city attorney’s legal team said it provided its advice in response 

to inquiries from elected officials about picketing in support of Unite Here. The 

lawyers acknowledged that those officials, in their capacity as individuals, still retain 

their “constitutional rights of speech and assembly and are free to exercise those 

rights in peaceful union protests.”

The lawyers suggested that council members who appear at protests over 

contract disputes make clear that they are speaking in their own capacity, not as 







strikes or union protests.

BY DAVID ZAHNISER, JULIA WICK

JULY 17, 2023 5 AM PT

Los Angeles City Councilmembers Hugo Soto-Martínez and Nithya Raman sat cross-

legged in the middle of Century Boulevard last month, helping to block cars from

reaching Los Angeles International Airport in a show of solidarity with the region’s

hotel workers.

That demonstration — and the subsequent arrest of Soto-Martínez, Raman and

nearly 200 others — generated headlines for obvious reasons. Zip ties and police

processing aside, the presence of the two council members was hardly surprising.

In recent months, an array of federal, state and local politicians — including several

members of the City Council — have walked picket lines or offered support not just to

Unite Here Local 11, the hotel workers union, but also TV and film writers marching

outside studios and school workers demonstrating outside Los Angeles Unified

campuses.

Yet in recent weeks, lawyers with Los Angeles City Atty. Hydee Feldstein Soto’s office

have begun quietly advising the city’s elected officials to refrain from getting involved

in labor disputes, saying such activities could result in legal action against the city.

In a confidential July 3 memo, a copy of which was reviewed by The Times, Feldstein

Soto’s team warned elected leaders that if they show up on picket lines or rally with

demonstrators, they might have to recuse themselves from voting on a related issue

in the future.

“Participation in such activities by multiple members may affect council’s ability to

meet quorum on matters involving the union or the employers and could expose the

city to liability,” the memo said.



HOUSING & HOMELESSNESS

L.A. attorney admits her pick for Skid Row receiver was a fail. But she doesn’t
want to talk about the $8,500
July 11, 2023

That advice threatens to throw a wet blanket on L.A.’s hot labor summer, which has

seen a series of walkouts and labor actions in the hospitality and entertainment

industries. The memo also runs counter to decades of pro-union activism in Los

Angeles, a deep-blue city where organized labor and municipal politics are

inextricably entwined.

L.A.’s politicians have voiced their support over the years for teachers, janitors,

longshore workers and a wide range of other unionized professions. Councilmember

Kevin de León, asked about the memo last week, said he has no intention of

abdicating his right to free speech and to assemble.

De León, who ran for mayor last year with more than $430,000 in support from

Unite Here Local 11, said he plans to remain outspoken about workers’ demands for

fair wages, including when they are on strike.

“Legal opinions do not extinguish the constitutional rights of elected officials who use

their voices to champion the struggles of hotel workers or Hollywood writers in their

fight for dignity and respect,” he said in a statement.

Kurt Petersen, co-president of Unite Here Local 11, had an even stronger reaction,

saying the memo is “based on an extreme and unsupported mischaracterization of

federal labor law.”

“There is nothing inappropriate about city officials exercising their individual

constitutional free speech rights to join or express support for workers on the picket

lines,” he said in a statement.

Soto-Martínez, a former organizer with Unite Here, offered a more diplomatic

assessment, saying he appreciates the city attorney’s advice and will use it to “weigh



the pros and cons” of any action he takes in the future.

“I have showed up for working Angelenos my entire life, that’s why I was elected. I

will do what I can to ensure they are treated fairly,” he said in a statement. “If an

issue arises where there may be a potential recusal, I will consult with the city

attorney and move forward from there.”

A spokeswoman for Raman said her boss was not available to discuss the memo.

Neither Feldstein Soto nor her spokesperson responded to requests for comment

from The Times.

In the memo, the city attorney’s legal team said it provided its advice in response to

inquiries from elected officials about picketing in support of Unite Here. The lawyers

acknowledged that those officials, in their capacity as individuals, still retain their

“constitutional rights of speech and assembly and are free to exercise those rights in

peaceful union protests.”

The lawyers suggested that council members who appear at protests over contract

disputes make clear that they are speaking in their own capacity, not as elected

officials, to avoid raising concerns about “bias and impartiality.” They also suggested

that city elected officials who appear on picket lines do so as a legal observer, not a

participant, and avoid wearing clothing with the city seal.

Lawyers for Feldstein Soto said much of their concern is based on a federal law

barring the city from using “economic pressure or regulatory powers” to interfere in

union disputes. They cite Golden State Transit Corp. vs. City of Los Angeles, a

sprawling case that twice reached the U.S. Supreme Court, which stemmed from

actions taken by the council during a labor dispute more than 40 years ago.

The saga began in 1981, when the council intervened on behalf of a Teamsters chapter

on strike against Yellow Cab Co., then the city’s largest taxi company. At the behest of

the Teamsters, the city voted to block the renewal of Yellow Cab’s franchise because

of the dispute.



The taxi company subsequently went out of business, and Golden State Transit Corp.,

Yellow Cab’s parent company, sued the city.

The Supreme Court found in the company’s favor twice, concluding that the city had

improperly interfered in a labor dispute, and later ruling that the city was liable for

damages.

The Golden State Transit decisions are seminal holdings in labor law, and the case

cost the city millions. Still, several legal experts said they do not believe it has a

bearing on the types of activities that were assessed by Feldstein Soto.

William B. Gould IV, a professor emeritus at Stanford Law School, said he doesn’t see

any reason the city’s elected officials should be discouraged from joining picket lines

during a labor dispute. The Golden State Transit precedent centered on a “decision by

government, not an expression of view,” said Gould, a former chairman of the

National Labor Relations Board.

UC Berkeley School of Law Dean Erwin Chemerinsky also drew a stark separation

between the council’s 1981 vote to block Yellow Cab’s franchise renewal and

demonstrations of support for hotel workers or Hollywood screenwriters.

“There is a huge difference between the city, as an entity, taking the coercive action of

not renewing a contract, and individual city officials expressing their views,” he said

in an email.

Former Los Angeles City Atty. Carmen Trutanich said he did not provide such

guidance while in office between 2009 and 2013.

“Absent someone doing something stupid on the picket lines, I can’t see a problem

with it,” he said. “But everyone defines stupid differently.”

The memo from Feldstein Soto offered another reason for city leaders to refrain from

participating in Unite Here protests: The city has a contract with a union hotel — the



L.A. Grand in downtown Los Angeles, which is being used as temporary homeless

housing at a cost of nearly $4,700 per room per month.

The L.A. Grand could claim that picketing with workers from the Unite Here Local 11

is evidence of bias against the hotel or “undue interference with the hotel’s

contractual rights,” the memo said.

Catherine Fisk, faculty director of the Berkeley Center for Law and Work, said she

had not heard of a situation in which a government lawyer has told elected officials to

avoid speaking out on a high-profile labor dispute.

Still, Fisk said it is not irrational for the city’s lawyer to write a letter describing the

litigation risk posed by the Golden State Transit case.

“To be fair, attorneys for organizations — and the city attorney is an attorney for an

organization — their job is to worry about possible risks of liability to the

organization,” she said.
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